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Background

PrintNZ welcomes the opportunity to provide a submission on the Employment Relations Amendment Bill.

PrintNZ is the industry association and focal point for businesses in the large and diverse printing industry. This industry covers more than 900 business units with 10,000 employees and sales of $2 billion. PrintNZ members include both small and large businesses spread across the country. These businesses produce a wide range of products that play a vital role in supporting other industries in the economy.

Business practices within the printing industry traditionally are diverse and include businesses working a multitude of shift patterns across all days of the week through to smaller businesses managing additional workloads through overtime.  These businesses have a mix of individual and collective employment agreements.
PrintNZ believes legislation should be simple and unambiguous so that compliance with the legislation does not add to the costs and barriers already felt by business – particularly small and medium sized businesses.  
PrintNZ supports the submission made by Business New Zealand and makes the following comments on the aspects of the Bill that have been identified as having a particular impact on the members of PrintNZ
1. Clause 29 - removal of the 90 day trial period for businesses with over 20 staff
While we recognise that the amendment retains the existing 90 day trial period scheme, it restricts its use to businesses with fewer than 20 staff and there are two concerns with this.  The first is the lack of clarification as to whether the staff count is FTE’s or individuals.  The printing industry uses a substantial number of part time and casual workers to assist during peak and fast turnaround times.  If these count towards the employee count this would put many of our smaller businesses over the threshold, or cause them to be over at times and under at other times, adding another burden of proof as to where the count sat when the employee was hired.
The second concern is the restriction to less than 20 employees.  While this covers a high percentage of businesses in New Zealand, it covers only a small percentage of workers.  It is the large companies that have the vacancies and staff turnover that are in an ideal position to give someone an opportunity.  With the Government intending to spend money on ‘work readiness’ skills for the large number of unemployed youth, you need employers that are prepared to take them on, and to have the ability to avoid a grievance if this does not work out.  The removal of this option, along with the increased wage minimum wage and potential removal of the youth rate would simply equate to those ‘work ready’ youth not getting jobs.

The procedure for terminating an employee that is not working out is complex and protracted and requires the guidance of a professional to be able to stand the test of fair and reasonable.  There would be very few employers with under 100 employees who have an HR function in their company, and this would add an additional compliance cost for many of the medium sizes businesses as they are required to take protracted steps for staff that are not suitable in the initial stages.

While the Government states that the 90 day trial period has not created jobs, we would argue that it was not the intended purpose.  The trial period was to allow the candidate pool to be broader and for someone an employer was not sure about i.e. a previously unemployed youth, someone that has been unemployed long term, or someone who may not have the required skills but has a willingness to learn, to be given a chance (and evidence from our members would support this).   Employers do not hire to fire, they hire to find productive and effective employees and need to have the option to exercise the 90 day trial period if this is not the case.

Our recommendation that the limit of fewer than 20 employees in clause 29 be deleted, or that the number be increased to fewer than 100 employees.  
2. Clauses 38/39 Reinstatement as the Primary Remedy
Where a dismissal has occurred this usually results in a breakdown of trust from both parties where the employer does not want to have the employee back in the workplace and the employee does not want to work there.  However including this clause has the ability for that threat of resinstatement to be used as a bargaining tool for seeking a higher settlement at mediation i.e. the employee may threaten to seek reinstatement if their claims are not met.  Reinstatement can also have a flow-on effect to the remaining employees in the business where an employee has been seen to do something wrong but gets their job back.  
It is recommended that Clauses 38/39 are deleted. 
3. Clause 35 – Providing for Specific Meal Breaks
While the intent of the protections provided for meal breaks is understood, and the exemption for essential services noted, the reinstatement of breaks at set times where agreement cannot be reached is detrimental in a manufacturing context.  In a printing business breaks are taken around the start and finish of jobs on the press, but a disagreement by staff about how that works would see breaks having to be taken while a job is part way through running.  This would have a completely negative effect on productivity as jobs are stopped and started again, using more material and taking longer to run, reducing effective productive hours each day.

While in most cases breaks are agreed, the ability for this to be manipulated is of concern and it is recommended that this clause be deleted or amended to allow business continuity to be taken into consideration.

4. Clause 32 – Removal of Small Business Protection for Vulnerable Workers
While the intent of the protections for vulnerable workers is respected, the removal of protection for small businesses would make this overly burdensome for industries such as print.  Many of our businesses employ cleaners and sometimes want to make a change in this area and the requirements of Part 6A are complex and difficult to undertake what they see as should be a straightforward task. 

It is recommended that the exemption for businesses with fewer than 20 employees is retained.
5. Clauses 5-8 Union Access without Consent
Giving the union access to a workplace without consent is disrespectful to the business.  Business owners/managers have a right to know when other people are going to be on their premises and to make plans accordingly.  Unplanned visits can be disruptive to the work processes and in the absence of the employer could unknowingly breach confidentiality arrangements with clients and health and safety requirements.  It would almost certainly create confusion and suspicion in workplaces that do not currently have union members.
It is common business courtesy to make appointments so that visits can be scheduled at an appropriate time and the union should not be exempt from having to exhibit such courtesies.

It is recommended that clauses 5 – 8 be deleted.

6. Clause 4 – Reasonable Paid Time for Union Delegates
PrintNZ does not support the introduction of Clause 4 which provides for ‘reasonable paid time’ to represent employees.  There is no definition of what constitutes reasonable paid time and there is no requirement for the employer to agree to what this constitutes.  
This has the potential to substantially disrupt the actual work that the delegate is paid by the business to undertake.  Larger businesses with multiple delegates have the potential to be widely affected by this clause.  Businesses with delegates already generally allow them time to conduct their union business, but the introduction of the ability for the delegate to tell the employer the when and for how long has the potential to be abused.
In addition the clause does not limit this to businesses that have a collective agreement, so in effect it could apply across all businesses in New Zealand. 
It is recommended that Clause 4 is amended to state that this cannot disrupt the nature of the work the delegate is employed to undertake. 

7. Clauses 9-11 Requirement to Conclude Collective Bargaining
PrintNZ does not support the proposal that requires parties to continue to bargain and to conclude a collective agreement even when they have reached a stalemate.  With Clause 12 giving the union the ability of the union to initiate bargaining earlier than the employer, the requirement to conclude in effect makes a collective agreement mandatory in a workplace if the union wants one.  

This is imposing a burden on an employer that could cause bargaining to be protracted, divisive and unproductive.  If an agreement cannot be reached there should be the right bargaining to be declared finished either through voluntary abandonment of the process or as the Act currently allows, through application to the Authority.

It is recommended that clauses 9-11 be deleted.

8. Clause 13 Requirement to be part of a Multi Employer Collective Agreement
PrintNZ does not support the proposal to remove the ability for employers to opt out of bargaining for a  Multi Employer Collective Agreement (MECA).  Giving the union the right to name all businesses that will be party to a collective agreement is unworkable.

In an industry such as the print industry businesses have a wide variety of terms and conditions that have been negotiated either individually with their employees or via single employer collective agreements and due to the extremely competitive nature of our industry it is not conducive to be forced to reveal and vary those terms and conditions as part of a process of bargaining for a MECA.  
In addition the proposed requirement of Clause 16 to include pay rates in a collective agreement would require the disclosure of commercially sensitive information that would not be conducive to concluding bargaining.
It is recommended that Clause 13 be deleted.

9. Clause 17-20 - 30-day Rule for New Employees and Provision of Information to Unions
PrintNZ does not support the requirement for new employees whose work is covered by a Collective Agreement to be covered by those terms and conditions for the first 30 days of work.  

This requirement limits the ability of the employer to negotiate terms and conditions that are acceptable to both the employer and the employee without the imposition of the terms of a collective agreement which the employee may never choose to belong to.  If an employee is aware of the existence of a collective agreement and has the option to choose between that and an individual agreement at the time of appointment to the role, they should be able to do so, having had the opportunity to view both documents.

The added requirement of employers having to provide information of all new employees covered by the collective agreement to the union is an additional compliance requirement which can be timely with delivery, collection and relaying of forms which have no benefit to the business at all.  This is in essence providing the union with a mailing list of potential members who have not opted to be contacted.

This could also potentially breach the Privacy Act for employees that do not wish to be identified to the union if that employee has failed to return their form within the specified time frame.  

It is our recommendation that Clauses 18 – 20 are deleted, but at the very least the new Clause 63AA be removed.

10. Clause 16 Requirement to Include Pay Rates in a  Collective Agreement
While many collective agreements already contain minimum wage rates, this clause would effectively force those that have resisted this inclusion for genuine business reasons to comply, and could have consequences for the whole company as an individual agreement cannot be inconsistent with an applicable collective at any time, thereby effectively setting the pay rates for all employees, whether union members or not.

This clause could be particularly burdensome when negotiating a MECA where the wage rates of different companies represent commercially sensitive information.  Once again this could cause bargaining to be unnecessarily protracted, particularly if all is agreed except pay rates.  

It is recommended that Clause 16 be deleted.  

11. Clause 12 When Bargaining may be Initiated
PrintNZ does not support the proposed reinstatement of the unions having the ability to initiate bargaining prior to the employer.   This in effect would allow the union to initiate a MECA prior to the employer being able to initiate a single employer agreement, and with Clause 13 not allowing employers to opt-out of a MECA and Clauses 9-11 requiring conclusion of the bargaining, the employer is left with no options.
It is recommended that Clause 12 be deleted.  As an alternative if Clauses 9-11 and 13 are deleted this clause may remain valid
Conclusion
PrintNZ works with hundreds of their members over the course of each year to help them comply with the requirements of the Employment Relations Act 2000 and its amendments.  Many of the changes that are proposed in this Bill will make the Act much more difficult for employers to comply with, will place unnecessary and time consuming burdens on employers and have a negative effect on productivity.  It provides extended privileges to unions making their work easier, without a corresponding reduction in the requirements of employers, making the proposals unbalanced.
Do you wish to appear before the Select Committee:
Yes
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